
COURT ORDER NO. 96- -10-28

THE STATE OF TEXAS RESOLUTION: ESTABLISHMENT OF
GUIDELINES & RESTRICTIONS REGARDING
THE ACCEPTANCE OF GIFTS BY COUNTY

OFFICIALS & COUNTY EMPLOYEES
COUNTY OF COLLIN COMMRS. COURT

On October 28, 1996, the Commissioners' Court of Collin County, Texas, met in special sessionwith the following members present and participating, to wit:

Ron Harris County Judge, Presiding
Phyllis Cole Commissioner, Precinct IJerry Hoagiand Commissioner, Precinct 2John Witherspoon Commissioner, Precinct 3
Jack Hatchell Commissioner, Precinct 4

During such session the court considered the adoption of a resolution establishing guidelines andrestrictions regarding the acceptance of gifts by County officials and County employees, providing for
exemptions and penalties, and providing an effective date.

WHEREAS, the Commissioners' Court of Collin County hereby seeks to provide guidelines and
restrictions on the acceptance of gifts by County officials and employees; and

WHEREAS, the foregoing guidelines and restrictions shall be intended to comply with the relevant
provisions of state law, and shall act as to protect against any impropriety or the appearance of anyimpropriety by County officials and employees;

NOW, THEREFORE BE IT ORDERED BY THE COLLIN COUNTY COMMISSIONERS' COURT ASFOLLOWS:

Section 1

Prohibitions
A. No County official or employee performing regulatory functions, or conducting inspections orinvestigations on behalf of the County or any department thereof shall solicit1 accept or agree toaccept any benefit from a person the official or employee knows to be subject to regulation,inspection1 or investigation by the official1 employee or any department of the County.

a No County official or employee who exercises discretion in connection with contracts,purchases, payments, claims, or other pecuniary transactions of government shall solicit, accept, oragree to accept any benefit from a person the official or employee knows is interested in or likely tobecome interested in any contract, purchase, payment, claim, or transaction involving the exercise ofthe County official's or employee's discretion.

C. In the event a County official or employee receives an unsolicited benefit that he or she isprohibited from accepting under the terms of this Order, or otherwise prohibited under Section 36.08of the Texas Penal Code, the official or employee may donate the benefit to the County or othergovernmental entity that has the authority to accept the gift, or to be recognized tax-exempt
charitable organization formed for educational, religious, or scientific purposes.

D. In the event a County official or employee is approached, or offered a benefit by a third party,the acceptance of which is prohibited by this Order or alternatively by Section 36.08 of the TexasPenal Code, the official or employee shall immediately report such incident to the County Judge.
E. In the event a County official or employee is aware of a circumstance in which a Countyofficial or employee has accepted, or agreed to accept a benefit from a third-party in violation of this
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Order, or alternatively in violation of Section 36.08 of the Texas Penal Code, the official or employee
shall immediately report such incident to the County Judge.

$flon2
Exemptions

A. The foregoing prohibitions contained in Section One of this Order shall not apply to the
following:

(1) a gift or other benefit conferred on account of kinship or a personal, professional, or
business relationship independent of the official status of the recipient;

(2) an item with a value of less than Fifty Dollars ($50.00), excluding cash or a negotiable

instrument; or,

(3) food1 lodging, transportation, or entertainment accepted by the County official or
employee as a guest, and in such instance the County official or employee is
accompanied or in the presence of the vendor or person providing such food, lodging,
transportation, or entertainment.

B. Exempt due to reporting required by other statutes as listed below and in accordance with
LGC §36.10, page 112:

(1) a benefit to a public servant required to file a statement under Chapter 421, Acts of the
63rd Legislature, Regular Session, 1973 (Article 6252-9b, Vernon's Texas Civil
Statutes)1, or a report under Title 15, Election Code, that is derived from a function in
honor or appreciation of the recipient if:
(a) the benefit and the source of any benefit in excess of $50 is reported in the

statement; and
(b) the benefit is used solely to defray the expenses that accrue in the performance

of duties or activities in connection with the office which are non-reimbursable by
the state or political subdivision;

(2) a political contribution as defined by Title 15, Election Code;2

Repealed; see, now, V.T.C.A. Government Code § 572,001 et seq.
2 V.T.C.A. Election Code, § 251.001 et seq.

SectIon 3

Penalties

A. In addition to the penalties prescribed by Section 36.08 of the Texas Penal Code, any
violations of this Order may subject County employees to potential disciplinary action, including

termination of employment.
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Section 4

Miscellaneous

A. Severability: If any provision of this Order or the application of any provision to any person
or circumstance is held invalid, the invalidity shall not affect other provisions or applications of the
Order which can be given effect with the invalid provision or application, and to this end, the
provisions of this Order are declared to be severable.

B. Repeal: All Orders in conflict with the provisions of this Order are hereby repealed to the
extent of such conflict and replaced with the provisions of this Order.

C. Effective Date: This Order shall take effect immediately from and after its passage.

D. Open Meetings Act: The meeting at which this Order was passed was open to the public as
required and that public notice of the time, place, and purpose of said meeting was given as required
by the Open Meetings Act, Ch. 551 Texas Government Code, (Vernon 1996 Supp.).

Court of Collin County, Texas, does hereby adopt
day of October. 1996.

Ron Har s,pounty udge

Phyllis Cole Commissioner, Pct. I

Jerry Hoagland1 Co missioner, ct. 2

John Witflerspoon Commlssion*, Pct. 3

Jack Hatch , Commissioner, Pct. 4

ATTET:(1/-/ 92-,Lzo' /

NOW THEREFORE, Commissioners'
aforementioned resolution this the 28th

the

Helen Stames, Ex-Officlo Clerk
CommIssioners' Court
Collin County, T E X AS

C coJrvnolsionsQmacc
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October 8, 1996

VIA FAX (214) 548-4699

Honorable Ron Harris
Collin County Judge
210 South McDonald
Suite 626
MeKinney, Texas 75069

RE: proposed order regarding acceptance of gifts

Dear Judge Harris:

I am sorry I missed your telephone call yesterday. Please note that the proposed order
I previously sent to you regarding the prohibitions on the acceptance of gifts by County
employees and members of the Commissioners Court is intended to conform with Section 36.08
of the Texas Penal Code, which provides criminal penalties for the acceptance of gifts from
vendors doing business with the County. Certain exceptions to the restrictions of Section 36.08
are contained in Section 36.10 of the Penal Code. The applicable exemptions include: 1) gifts
of a value of less than $50; 2) food, entertainment and lodging at events where the vendor is
present; and 3) gifts given on account of personal kinship or friendship independent of the
official status of the recipient.

Obviously, the intent of the statute is to avoid impropriety or the appearance thereof
between County employees and officials and vendors doing business with the County. I have
added provisions to the proposed order requiring disclosure to the County Judge for all such
gifts, so that no employee or Commissioner inadvertently violates the statute.

I have enclosed copies of Sections 36.08 and 36.10 for your reference. Please call me
if you have further questions regarding this matter.

Sincerely,

Enclosure J.
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§ 36.08. Gift to Public Servant by Person Subject to his Jurisdiction
been ,.sked

lal pOSIIIOII (a) A public servant in an agency performing regulatory fur\ctions or con-
ducting inspections or investigations commits an offense if he solicits, accepts,

or agrees to accept any benefit from a person the public servant knows to be

ienaiit lioni subject to regulation, inspection, or investigation by the public servant or his

eakitt if the agency.
t eqiicsied to
rduties " (b) A public servant in an agency having custody of prisoners commits an

cake, offense if lie solicits, accepts, or agrees to accept any benefit from a person the

I raieni public sen'ant knows to be in his custody or the custody of his agency.

that a pay- (c) A public servant in an agency carrying on civil or criminal litigation on

oncidc,aiioii behalf of government commits an offense if he solicits, accepts, or agrees to
accept any benefit from a person against whom the public servant knows

a speech l'y litigation is pending or contemplated by the public servant or his agency.
e a charita- .

. . . .

tic in apple- (d) A public servant who exercises discretion in connection with contracts,

kiiaio;
a' purchases, payments, claims, or other pecuniary transactions of government

ti :; commits an offense if he solicits, accept-s. or agrees to accept any benefit from a

(1993) person the public servant knows is interested in or likely to become interested

iil'iied Fruit, in any contract, purchase, payment, claim, or transaction involving the exercise

of his discretion.
fl to provide

-

earnine, (e) A public servant who has judicial or administrative authority, who is
I(ItIII 111(111-

pieseiitatiort employed by or in a tribunal having judicial or administrative authority, or who

before tire participates in the enforcement of the tribunal's decision, commits an offense if
IS? (1993). lie solicits, accepts, or agrees to accept any benefit from a person the public

Ing servant knows is interested in or likely to become interested in any matter

tot a speak- before the public servant or tribunal.
ne been re-
dal N''°' (f) A member of the legislature, the governor, the lieutenant governor, or a

person employed by a member of the legislature, the governor, the lieutenant

ith a spea governor, or an agency of the legislature commits an offense if he solicits,
-irnilar event accepts, or agrees to accept any benefit from any person.

bin Contiti (g) A public servant who is a hearing examiner employed by an agency
performing regulatory functions and who conducts hearings in contested cases

Ca 7) commits an offense if the public servant solicits, accepts, or agrees to accept

It necessar) any benefit from any person who is appearing before the agency in a contested
e.petesfi case, who is doing business with the agency, or who the public servant knows is

hostcd interested in any matter before the public servant. The exception provided by

cr's patic- Section 36.10(b) does not apply to a benefit under this subsection
pertone tory.

(h) An offense under this section is a Class A misdemeanor.

(i) A public servant who receives an unsolicited benefit that the public
ihited

!b0un
servant is prohibited front accepting under this section may donate the benefit

(1992)
to a governmental entity that has the authority to accept the gift or may donate
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Historical and Statutory Notes

Eor saving provisions of the 1975 Act see note
set oul under § 1.07.

The 1975 amendment inserted "pecuniary" in
subsecs. (a) to (I) and, in subsec. (0. substituted
"any person" for "a person the public servant
knows is interested in or likely to become inter-
ested in an)' matter before the public servant or
tribunal".

The 1983 amendment deleted "pecuniary"
preceding "benefit" in subsecs. (a) to (0.

For applicability of change in law made by
1983 amendatory act to offenses committed be-
fore effective date of Act, see note under
§ 3601,

The 1991 amendment, in subsec. (0. deleted
"public servant 'ho is a' preceding "member

"Agency" defined, see V,T.C.A. Penal Code, § 1.07,
"Benefit" defined, see V.T.C.A. Penal Code, § 1.07.
Bribery,

Generally, see V.T.C.A. Penal Code, § 36.02.
Legislature, see V.T,C.A. Government Code, § 302.031 et seq

"Custody" defined, see V.T.C.A. Penal Code, § 36.01.
"Government' defined, see V.T.C.A. Penal Code, § 1,07.
"Person" defined, see V.T.C.A. Penal Code, § 1.07.
"Public servant" defined, see V.T.C.A. Penal Code, § 1.07.

Punishment, Class A misdemeanor, see V.T.C.A. Penal Code, § 12.21,

Law Review Commentaries

Conduct of judges judicial ethics. 42 Texas
Bar), 211 (1979).

Officers and Public Employees e'12 I, 122.

%VESTLAW Topic No. 283.

AgencIes '7

BenefIts 2

ConsIderation 4

Construction with other laws
hearing examiner 8

honoraria S

LegIslators 6

Notes of Decisions
Person 3

1. Construction with other laws
Penal Code § 36.02 prohibiting conferring of

a benefit upon a public servant as consideration
for violation of one of his duties and Penal Code
§ 36.08 prohibiting a public servant who is em-
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§ 36.08

educational, religious, or scientific purposes.
the benefit to a recognized tax-exempt charitable organization formed for

PUBLIC ADMINISTRATION
Title S

Acts 1973, 63rd Leg., p. 883, ch. 399, § 1, elf, Jan. 1, 1974. Amended by Acts 1975, 64th

ltg., p. 915. cli. 342, § II, elf, Sept. I, 1975; Acts 1983. 68th Leg., p.3238. ch. 558, § 5,
elf. Sept 1. 1983; Acts 1991, 72nd Leg., cli. 304, § 4.04, elf. Jan. 1, 1992; Acts 1993,

73rd Leg., ch. 900, § 1,01, cli. Sept. 1, 1994.
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both
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of", deleted, following "member of" "or em-
ployed by". and inserted "the governor, the
lieutenant governor". "person employed", and
"member of the legislature, the governor, the
lieutenant governor. or"; inserted subsec (g),
and redesignated former subsec. (g) as subsec.
(h).

For effective date and application of the 1991
act, see notes following § 36.01.

The 1993 amendment, in subsec. (g), made a
nonsubstantive change; and added subsec U).

Prior Lasn:
htev.P.C,1911. art. 374.
Vernon's Ann.P.C. (1925) art. 372.
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cIi, 36
11ioyed by tribunal having judicial or adrninis-

tratiVC
authoiity from soliciting. accepting. or

agreeing to accept any benefit (toni a person the

public sen ant hiows is interested in any matter

before the tributial. ate not in pan materia;

both aTe broad and general statutes having dii-

lerent elements of proof and different purposes

and objectives and neither statute controls the

other. Cerda '. State (App- 13 1)ist. 1988) 750

S W.Id 925, revieW refused.

2. BenefitS
II a benefit was a legitimate professional fee

an offense cannot be established under this SCC-

lion. Op.Atty.Gen1975. No. 11-614.
contributions for election expenses or non.

reimbursable office expenses do not constitute

'pectitliaty benefits" if legally reported as con-
tnbutions under the Election Code; such contri-
butions arc not, therefore, within the scope of
this section and § 36.07. Op.Atty.Gen.1977.

No. 11-954.
A member of the legislature may accept a

donation Front an individual of a small cassette
tape rccorder and cassette tape recordings of an
individual reading the Bible because they do not
constitute an economic gain or advantage and
thus are not a "benefit" under subd. (5) of
§ 36.01; however under certain circumstances
the donation would have to be reported as a
contribution in accordance with V.A.T.S. Elec-
tion Code, art. l4.0l(D)(2). State Ethics Advi-
sony Commission Opinion 1984—14.

As a general rule, the receipt of a plaque
could not be reasonably regarded as pecuniary
advantage and is therefore not a benefit for
purposes of Chapter 36 of the Penal Code.
1ex.Ethics CommOp. No. 36 (1992).

'Benefit.' (or purposes of Chapter 36 of the
Penal Code, does not include promotional or
commemorative items of minimal value such as
caps, coffee mugs, tee shirts, and key rings if
such items are unsolicited and not offered or
accepted in exchange (or any action or inaction
on the part of a public servant. Tex.EthicS

Conini.Op. No. 61 (1992).
Food arid beverages provided at a reception

are not prohibited benefits under sections 36.08
arid 36.09 of the Penal Code if the person pro-
viding the food and beverages is present at the

reception arid if the donor or donee. as applica-
tile, complies with any applicable reporting it-
qtiiretiient. Tex.Ethics Comni.Op. No. 64

(1992).
Whether a state employee may accept a prize

depends on the nature, value, and context of the

ptie. 1'he provisions in the lobby statute and

the Penal Code apply to gifts and expenditures
niade both during working hours and outside of
working hours. Tex.Ethics Comm.Op. No. 100

(1992).

§ 36.08
Note 6

A subscription to a magazine may be a benefit

if it is of more than minimal value. Tex.Ethics
Comm.Op. No. 120 (1993).

3. Person
A state college or university is a 'person' for

purposes of the Penal Code. Therefore, various
prohibitions in section 36.08 of the Penal Code

on public servants' acceptance of benefits from
any "person" apply to the acceptance of bene-
fits from state colleges and universities. Gener-

ally, tickets to intercollegiate athletic events are

benefits. For a state college or university to
satisfy the 'guest" exceptions in section 36.10

in regard to athletic events, an individual officer
or employee must have some direct contact with
the legislator. and the guest and host must be in
reasonable physical proximity and have easy
access to each other during the game. Tex.Eth-
ics Comm.Op. No. 69 (1992).

A city is a "person" for purposes of the Penal
Code. Therefore, a legislator may not accept a

"benefit" from a city unless one of the excep-
(ions set out in section 36.10 of the code is
applicable. Tex.Ethics Comm-Op. No. 75

(1992).

4. ConsIderation
The offering of a gift to a public servant has

no consideration requirement; offeror must
merely know that the offeree is prohibited by
law from accepting the benefit. Hubbard v.
State (App. S Dist.1984) 668 S.W.2d 419, re-
manded 739 S.W.2d 341, on remand 770
S.W.2d 31, review refused.

Depending on the circumstances, receipt by a

member of the legislature of an honorarium,
niay be a gift prohibited under this section.
Op.Atty.Gen.I97S No. H-5S1.

An honorarium offered a public official must
be measured against this chapter and Vernon's
Ann.Civ.St. art. 6252—9b; before an honorarium
may be legally accepted. it must satisfy require-
ments of both statutes. Op.Atty.Gen.I9?9. No.
MW—90.

6. LegIslators
A contribution by a business corporation to a

nonprofit organization conducting nonpartisan
research br a legislative caucus is not necessar-
ily prohibited by or subject to V.A.T.S. Bus.
Corp. Act, Vernon's Ann.Civ.St. art. 1349 (re-
pealed), the Political Funds Reporting and Dis-
closure Act (V,A.T.S. Election Code, art. 14.01
et seq.; repealed, now V.A.T.C. Election Code,

109

Non-incumbent
'members of the
section 36.080) of
Comm.Op. No. 88

legislators-elect are not
legislature" for purposes of
the Penal Code- Tex.Ethics
(1992).

5. HonorarIa



§ 36.08
Note 6

§ 31.035), the
an. 6252—9c;
Atty.Gen.1983, No. 3M—SO.

A legislaior may accept a contribution of food,
liquor, and other beverages for use in the legis-
lators office if the legislator reports the accep-
tance of such office-holder contribution in ac-
cordance with V.A.T.S. Election Code, art.
14.01 ci seq. (repealed; now V.A.T.C. § 31.035),
but a legislator may not accept a contribution of
Food, liquor, and oilier beverages during the
period beginning 30 days before the regular
session and continuing through the day of final
adjournment; the legislator may accept those
incidental donations of food, liquor, and other
beverages which the legislator accepts only as a
mailer of common courtesy. State Ethics Advi-
sor)- Commission Opinion 1984-8.

A person or organiiation required to register
as a lobbyist may not pay or provide for trans-
portation and lodging expenses for a legislator
iii connection with a hunting trip, and a legisla-
tor may not accept the payment of expenses [or
tile provision of transportation or lodging from
a person required to register as a lobbyist.
InEthics Conirn.Op. No. 12 (1992).

State university using state funds to furnish a
speaker to provide information to state legisla-
tor-s relevant to their official position is not
providing a benefit to the legislators for pur-
poses of chapter 36 of the Penal Code. Tex.Eth-
ics Comm.Op. No. 88 (1992).

A legislator may not accept payment from a
city for lobbying the state legislature. Tex.Eth-
ics Conirn.Op. No. 123 (1993).

GiFts from legislators to legislative staff mem-
bers and gifts from committee chairs to commit-
tee members may be permissible under Penal
Code § 36.10(a)(2) which provides an exception
for gifts given on the basis of an independent
relationship. Tex.Ethics Comm.Op. No. 139
(1993).

As long as a state legislator is providing ser-
vices to a city in a capacity other than as a
legislator and as long as the pi-ohibition on
honoraria is not applicable, a state legislator
may accept a salary for working For city.
Whether funds conic from a public or private
source is irrelevant to the application of the

The prohibition set out in § 36,08(a) of the
Penal Code does not apply to a gift from a
board member to an employee subject to the
direction of the board. Tex.Ethics Comm.Op.
No. 118 (1993).

Acceptance of gifts by a state agency is gov-
erned by laws that are not subject to interpreta-
tion by the Ethics Commission. Whether a
state employee may accept a gift depends on the
status of the donor and the donee as well as the
nature of the gift. Tex.Ethics Comm.Op. No.
130 (1993).

A hearing examiner is not prohibited from
accepting transportation and meals in connec-
tion with a substantive presentation to provide
information about the hearings examiner's
agency, regardless of whether individual mem-
bers of the group attending the presentation
may have contested cases pending before the
agency. Tex.Ethics Comm-Op. No, 152 (1993).

Acts 1973, 63rd Leg., p. 883, ch. 399, § 1, elf. Jan. 1, 1974. Amended by Acts 1993, 73rd
Leg., ch. 900. § 1.01, elf. Sept. 1, 1994.
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1-obby Act (Vernon's Ann.CivSt.
repealed) or this chapter. Op.

PUBLIC ADMINISTRATION
Title 8

it CRIB]
Gb. 36

honorarium provision. Under the prohibitj0
on honoraria a legislator could not accept a fee
for teaching if the legislator would not have
been asked to speak but for his position as a
legislator, regardless of whether payment comes
from a public or private source. Tex.Ethi5
Comm.Op. No- 148 (1993)-

The
change

The provisions subject to interpretation by the
Ethics Commission do not prohibit a legislator
or his law firm from entering into a contract to
assist with the collection of delinquent property
taxes for a local taxing authority. TexEthics
Comm.Op. No. 156 (1993).

7, AgencIes

'Bend
"Law"
"j'erso
"Publi'
punish

Texas Hoard of Polygraph Examiners is not
authorized to accept gifts from the Texas Associ-
ation of Polygraph Examiners, a private organi-
zation composed of members subject to regula-
tion by the board. Op.Atty.Gen.l978. No,
H—I ISO.

A state employee who, at the direction of his
employing agency, attends a seminar to acquire
information relevant to his job is not obtaining a
"benefit" for purposes of Chapter 36 of the
Penal Code. Tex.Ethics Comm.Op. No. 51.
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§ 36.09. OfferIng Gift to Public Servant

law from accepting

(a) A person commits an offense if he offers, confers, or agrees to confer any
benefit on a public servant that hc knows the public servant is prohibited by

(b) An offense under this section is a Class A misdemeanor.

(

Se'
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The 1993 aiiiendnient made no apparent

ci range.

Mental state 3

Pu rpOSC 1

I. Purpose
This section is designed to discourage gener-

ally buying the favors of public officials. Hub-

bard . Slate (App. S Uist.1984) 668 S.W.2d

419, remanded 739 S.W.2d 341, on remand 770

S.W.2d 31, review refused.

2. In general
Offering of a gift to a public servant statute

( 36.09) proscribes different behavior than

does briber' statute ( 36.02), since the former

statute does not require consideration while the

tatter does, and since different culpable mental

states are required. Hubbard v. State (App. S

flist.1984) 668 S.W.2d 419. remanded 739

S W.2d 341. on remand 770 S.W1I1 31, review

refused.
The offering of a gift to a public servant has

no consideration requirement; offeror must
merely know that the olferee is prohibited by

law froni accepting the benefit, Hubbard v.

State (App. S 1)ist.1984) 668 S.W.2d 419, review

§ 36.10. NonApplIcable

§ 36.10

CJ.S. Officers and public Employees § 255

to 263.

granted. remanded 739 S.W.2d 341, on remand

770 S.W.2d 31, review refused.

Food and beverages provided at a reception

are not prohibited benefits under sections 36.08

and 36.09 of the Penal Code if the person pio-
viding the food and beverages is present at the

reception and if the donor or donee, as applica-

ble, complies with any applicable reporting re-

quirement. Tex.EthicS Comm.OP. No. 64

(1992).

3. Mental state
Because recklessness, which is culpable men-

tal state required by § 36.09 that prohibits offer-

ing of a gift to a public servant, is a lesser

culpable mental state than intent or knowledge.

which is required culpable mental state of brib-

ery statute ( 36.02) a different range of con-

duct is prohibited by the two sections. Hub-

bard v. State (App. S Dist.1984) 668 S.W.2d

419. remanded 739 S.W.2d 341, on remand 770

S.W.24 31. review refused.

Since this section prohibiting the offering of a

gift to a public servant does not prescribe a
culpable mental state, the required mental state

for such offense, is either intent, knowledge. or

recklessness. Hubbard v. State (App. S Dist.

1984) 668 S.W.2d 419, remanded 739 S.W.2d

341, on remand 770 S.W.2d 31, review refused.

Historical and Statutory Notes

Cross References

'Benefit" defined. see V.T.C.A. Penal Code, § 1.07.

"law" defined, see V.T.C.A. Penal Code, § 1.07.

"Person" defined, see '.T.C.A. Penal Code, § 1.07.

"public servant' defIned, sec V.T.C.A. Penal Code, § 1.07.

punishment. Class A misdemeanor, see V.T.C.A. Penal Code, § 12.21

library References

Officers and Public Employees l2l, 122
WIS'U.AW Topic No. 283.

In general 2

Notes of' Decisions

(a) Sections 36,08 (Gift to Public Servant) and 36,09 (offering Gift to Public

Servant) do not apply to:

(I) a fcc prescribed by law to be received by a public servant or any other

benefit to which the public servant is lawfully entitled or for which he gives

(2) a gift or other benefit conferred on account of kinship or a personal.legitimate consideration in a capacity other than as a public servant;

recipient; or Ill
professional. or business relationship independent of the official status of the
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(3) a benefit to a public servant required to file a statement under Chapter
421, Acts of the 63rd Legislature, Regular Session, 1973 (Article 6252—gb,
Vernon's Texas Civil Statutes),' or a report under Title 15. Election Code, that
is derived from a function in honor or appreciation of the recipient if:

(A) the beneflt and the source of any benefit in excess of $50 is reported
in the statement; and

(B) the benefit is used solely to defray the expenses that accrue in the
perfornmnce of duties or activities in connection with the office which are
nonreimbursable by the state or political subdivision;
(4) a political contribution as defined by Title 15, Election Code;2
(5) a gift, award, or memento to a member of the legislative or executive

branch that is required to be reported under Chapter 305, Government Code;
(6) an item with a value of less than $50. excluding cash or a negotiable

instrument as described by Section 3.104, Business & Commerce Code; or
(7) an item issued by a governmental entity that allows the use of property

or facilities owned, leased, or operated by the governmental entity.
(b) Section 36.08 (Gift to Public Servant) does not apply to food, lodging,

transportation, or entertainment accepted as a guest and, if the donee is
required by law to m'eport those items, reported by the donee in accordance with
that law.

(c) Section 36.09 (Offering Gift to Public Servant) does not apply to food,
lodging, transportation, or entertainment accepted as a guest and, if the donor
is required by law to report those items, reported by the donor in accordance
with that law.

Acts 1973. 63rd Leg., p. 883, ch. 399, § 1, elI. Jan. 1, 1974. Amended by Acts 1975, 64th
Leg., p. 915, ch. 342, § 11, elf. Sept. 1, 1975; Acts 1981, 67th Leg., p. 2707, ch. 738, § 1,
cli. Jan. 1, 1982; Acts 1983, 68th Leg., p. 3240, ch. 558, 6, eff. Sept. I, 1983; Acts
1987, 70th Leg., ch. 472, § 60, eff. Sept. 1, 1987; Acts 1991, 72nd Leg.. ch. 304, § 4.05.
cli. Jan. I, 1992; Acts 1993. 73rd Leg., ch. 900, § 1.01, elf. Sept. 1, 1994.

'Repealed; see, 110w, V.T.C.A. Government Code § 572.001 et seq.
V.T.C.A. Election Code, § 251.001 Ct seq.

For saving provisions of 1975 Act see note set
out under § 1.07.

The 1975 amendment rewrote the section,
which formerly read:

"It is a defense to prosecution under Section
36.07 (Compensation lot Past Official Behav.
ior), 3&.08 (Gift to Public Servant), or 36.09
(Offering Gift to Public Servant) of this code
that the benefit involved was:

"(I) a 1ee prescribed by law to be received
by a public servant or any other benefit to
which the public servant is lawfully entitled;

'(2) a gift or other benefit conferred on
account of kinship or a personal, professional.
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historical and Statutory Notes
or business relationship independent of the
official status of the recipient;

"(3) a trivial benefit incidental to personal,
professional, or business contacts that in-
volves no substantial risk of undermining offi-
cial impartiality; or

"(4) a contribution made under the election
laws for the political campaign of an elective
public servant when he is a candidate for
nomination or election to public office."
The 1981 amendment in par. (3)(C) added

"exclusive of reimbursement for travel, food,
and lodging expenses incurred by the recipient
in performance of the services".
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The 1983 amendment in the introductory Ian-

guage deleted "36.07 (Compensation for Past
official Behavior)," preceding '36.08 (Gift to
ptil'lic Servant) and deleted par. (F) which
formerly read:

'The benefit is used solely to defray the
xpcnses that accrue in the performance of
duties or activities in connection with the
office which are nonreinibursable by the
state or political subdivision;;

and, iii subd, (5), in the introductory language.
deleted 'financial" preceding "statement under
Chapter". and inserted "or Section 243, Texas

Election Code (Article 14.07. Vernon's Texas
Election Code).' and, in par. (A), substituted
"$50' for "120' and deleted "financial" pre-
ceding "statement; and".

For applicability of change in law made by
1983 aniendatory act to offenses committed be'
Foic effective date of Act, see note under

§ 36.01.
The 1987 amendment, in subd. (3). deleted

the lot-me; provision under par. (C) which pro'
'ided:

"the value of the honorarium does not
exceed $250 exclusive of reimbursement for
travel, load, and lodging expenses incurred
by tIre recipient in perfonuance of the ser-
vices,

redesignated former par. (D) as par. (C); and in

par. (C) inserted "and expenses".

The 1991 amendment rewrote the section,
which previously read:

"(a) Sections 36.08 (Gift to Public Servant)
and 36.09 (Offering Gift to Public Servant) of
this code do not apply to:

"(I) a lee prescribed by law to be received
by a public servant or any other benefit to
which the public servant is lawfully entitled
or for which he gives legitimate consideration
in a capacity other than as a public servant;

'(2) a gift or other benefit conferred on
account of kinship or a personal. professional.
or business relationship independent of the
official status of the recipient; or

"(3) an honorarium in consideration for le-
gitimate services rendered above and beyond
official duties and responsibilities if:

"(A) not more than one honorarium is
received from the same person in a calen-

dar year;
"(B) not more than one honorarium is

received for the same service; and

"(C) the honorarium and expenses. me-

gardless of amount, are reported in the
financial statement filed under Chapter
421. Acts of the 63rd Legislature. 1973 (Ar-
ticle 6252—9b, Vernon's Texas Civil Stat-
utes), if the recipient is required to file a
financial statement under that Act;

"(4) a benefit consisting of food, lodging.
transportation. or entertainment accepted as

a guest and reported as required by law; or

"(5) a benefit to a public servant required

to file a statement under Chapter 421. Acts of
the 63rd Legislature. Regular Session, 1973
(Article 6252—9b, Vernon's Texas Civil Stat-
utes), or Section 243, Texas Election Code
(Article 14.07, Vernon's Texas Election Code),
that is derived from a function in honor or
appreciation of the recipient if:

"(A) the benefit and the source of any
benefit in excess of $50 is reported in the
statement; and

"(B) the benefit is used solely to defray
the expenses that accrue in the perfor-
mance of duties or activities in connection
with the office which are nonreimbursable
by the state or political subdivision;

"(6) Subsection (5) of Section 36,10 of this
Act does not apply to those public servants
designated in Section 36.08(1) of this Act 30

days prior to or during a regular session of
the Texas Legislature"
For effective date and application of the 1991

act, see notes following § 36.01.

The 1993 amendment, throughout the section,
following references to other sections of the
Penal Code, deleted "of this code"; and in
subsec. (a), added subds. (6) and (7).

Cross ReFerences

"Benefit' defined, see V.T.C,A. Penal Code, § 2.07.

CaTupaign contributions, see V.T,C.A. Election Code, § 251.001 et seq.
1)elense explained, see V,T.C.A. Penal Code, § 2.03,
"Law' defined, see V.T.C.A. Penal Code, § 1.07.
"Public servant' defined, see V.T.C.A. Penal Code, § 1.07.

Library ReFerences

Officers and Public Employees 12l. 122.
WESTI.AW Topic No- 283.
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§ 36. 10

In general I
Lnrployment of legislators 6
Gifts from lobbyists, generally
Guests 3
honoraria 4
Persons 2

I. Construction and application
A contr-ibution by a business corporation to a

nonprofit organiiation conducting nonpartisan
research for a legislative caucus is not necessar-
ily prohibited by or subject to this chapter,
V.A.T.S. Bus.Corp. Act, Vernon's Ann.Civ.St.
art. 1349 (repealed), the Political Funds Report-
ing and Disclosure Act W.A.T.S. Election Code,
art. 14.01 et seq.; repealed, now V.A,T.C,
§ 3 1.035), the Lobby Act (Vernon's Ann.Civ.St.
art. 6252'-9c (repealed)). Op.Atty.Gen.l983,
No. JM-50.

Communications to county officials are not
governed by Chapter 305 of the Government
Code. A county official may be required to
report some gifts of food, lodging, transporta-
tion, or entertainment tinder § 159.005 of the
Local Government Code in order to satisfy the
requirenient.s of § 36.10(b) of the Penal Code,
Tex.Ethics Comm.Op. No. 106 (1992).

A subscription to a magazine may be a benefit
if it is of more than minimal value, Tex.Ethjcs
Comm.Op. No. 120 (1993).

Gifts from legislators to legislative stall mem-
bers and gifts from committee chairs to commit-
tee members may be permissible under Penal
Code § 36.l0(a)(2) which provides an exception
for gifts given on the basis of an independent
relationship. Tex.Ethics Comrn.Op. No. 139
(1993).

2. Persons
A state college or university is a "person" for

purposes of the Penal Code. Therefore, various
prohibitions in section 36.08 of the Penal Code
on public servants' acceptance of benefits from
any "person" apply to the acceptance of bene-
fits from state colleges and universities. Gener-
ally, tickets to intercollegiate athletic events are
benefits. For a state college or university to
satisfy the "guest" exceptions in section 36.10
in regard to athletic events, an individual officer
or employee must have some direct contact with
the legislator, and the guest and host must be in
reasonable physical proximity and have easy
access to each other during the game. Tex.Eth-
ics Conim.Op. No. 69 (1992),

A city is a "person" for purposes of the Penal
Code. Therefore, a legislator may not accept a
'benefIt" from a city unless one of the excep-

tioris set out in section 36.10 of the code is

As long as a state legislature is providing
services to a city in a capacity other than as a
legislator and as long as the prohibition on
honoraria is not applicable, a state legislator
may accept a salary for working for city.
Whether funds come from a public or private
source is irrelevant to the application of the
honorarium provision. Under the prohibition
on honoraria a legislator could not accept a fee
for teaching if the legislator would not have
been asked to speak but for his position as a
legislator, regardless of whether payment comes
from a public or private source. Tex.Ethics
Comm.Op. No, 148 (1993).

Subject to certain monetary limitations and
reporting requirements, a lobbyist may provide,
and a legislator may accept, food in connection
with a hunting trip and a place to hunt if the
person providing the food and entertainment is
present. Tex.Ethics Comm.Op. No. 12 (1992).

A registered lobbyist is not prohibited from
giving free books to legislators, but a registrant
is prohibited from giving, and a legislator from
accepting an expenditure or series of expendi-
tures for gifts that in the aggregate exceed $500
in a calendar year. The lobbyist must report
any such gift and should report the greater of
the fair market value of the books or the actual
cost of developing, writing, producing, and dis-
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PUBLIC ADMINISTRATION
Title 8

5

applicable. Tex.Ethics Comm.Op. Nc. 75
(1992).

3. Guests
For a corporation to satisfy the "guest" re-

quirement under § 36.10 of the Penal Code
there must be a person present whose position,
authority, or conduct could create corporate
liability for exemplary damages. Tex.Ethics
Comm.Op. No. 90 (t992).
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Texas' Wing, Civil Air Patrol, may provide
lodging to members of the executive branch
only if the expenditures are not lobby expendi.
tures and only if the requirements of the
"guest" exception in § 36.10 of the Penal Code
are met. Texas Wing may provide a banquet to
members of the executive and legislative
branches if the requirements of the guest excep-
tion are met and if the requirements of the
lobby statute, if applicable, are met. Tex.Ethics
Comm.Op. No. 94 (1992).

4. HonorarIa
A legislator may not accept an engraved clock

in appreciation for a speech, even if the donor is
required to report the gift under the lobby stat-
ute, if the legislator would not have been asked
to give the speech but for his official position.
Tex.Ethics Comm.Op. No. 97 (1992).

5. GIfts from lobbyists, generally
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tu-2kniting the books. A registered lobbyist is not

lOlUbited from selling legislators books for the

actual cost of writing, developing, publishing,
and distributing the books since such a sale is

not a "gilt' and would not have to be reported

under the lobby statute. Tex.EthicS Comm.OP.

No. 67 (1991).

A registered lobbyist must report a lobby cx-

pendituic in the form of a work of art for a
legislator as a 'gill" under Chapter 305 of the

§ 36.10
Note 6

Government Code. Tex.Ethics Comm-Op. No.

87 (1992).

6. Employment of legislators
Neither chapter 36 of the Penal Code nor

article 6252—9b, section 8, prohibits a legislator

From accepting employment from a special dis-

trict. Tex.Ethics Comm.Op. No. 41(1992).

A legislator may not accept payment from a
city for lobbying the state legislature. Tex.Eth-

ics Comn't.Op No. 123 (1993).

I
I

II

'is



TitleS
11; Sufficiency of evidence

Evidence, that cellmate told law enforcement
officials during their investigation of damage to
skylight in jail - cell that defendant had caused
damage and that cellmate had been removed from
general jail population for his protection after he
provided information, was sufficient to show that
cellinate was prospective witness within meaning

§ 36.07. Acceptance of Honorarium
United States

Free speech, public employees, prohibition on
receipt of honoraria, see U.S. v. National Treasury

§ 36.08
Note 2

&islatut&inaldhrit"offeflse atlaeafen harm to
another in retaliation for service of another as
prospective 'witness, and to support defend ant's
conviction on charge of retaliation, even though no
criminal complaint based on damage to skylight
had actually been flled Morrow v. State (App. 12
DiaL 1990) 862 S.W.24 616, review granted, af-
firnfed 862 S.WSd 61.2, rehearing on petition for
discretionary review denied, rehearing denied.

Notes of Decisions

Construction and application
Outside employment 5

%. Construction and application
There is no general prohibition against a legisla-

tor sening on the board of a private entity. The
legislator should be aware, however, of the restric-
tions iii Chapter 36 of the Penal Code and in
Chapter 572 of the Government Code. Tex.Ethics
Cornrn.Op. No. 228 (1994).

1. Services
Whether a member of the legislature may accept

a speaking fee depends on the motivation of the
per-sori requesting that the legislator speak. Al-
though the permissibility of any particular fee
must be determined on a case-by-case basis, the
fact that a legislator receives fees for speakinìg
before becoming a member of the legislature is
strong evidence that the legislator is a desirable
speaker for reasons other than his status as a

member of the legislature. Tex1Ethics Comrn.Op.

No. 273(1995).

2. Honorarium
A cash award in recognition of contributions for

improvements in the justice system to a police
officer from a national foundation was not a pro-
hibited honorarium under Penal Code § 36.07, nor
was it a prohibited benefit under Penal Code
§ 36.08(a). Tex.Ethics Comm.Op. No. 226 (1994).

4. Transportation,meals, and lodging
A legislator may accept expenses for travel,

lodging, and meals in connection with a speaking
engagement even if the honorarium provision pro-
hibits the acceptance of a fee for the speaking
engagement. TeLEthics omm.Op. No. 273(1995).

5. Outside employment
In addition to agency policy and laws applicable

to specific agcnéies, Penal Code § 36.07 and 37.08
and Chapter 572 of the Government Code may
restrict outside employment by state employees.
Tex.Ethies Comm.Op. No. 192 (1994).

§ 3&0S. Gift to Public Servant by Person Subject to his Jurisdiction
Notes of Decisions

Outside employment 9
Public senaM or individual 10

Recipient of benefit 2.5
Itegulation by public senant 8.5

1. Construction with other laws
The gift prohibitions in Penal Code § 36.08 are

applicable to gifts from cities and counties. Those
prohibitions do not apply to gifts routinely given to
residents of the city or county by a community
group such as a chamber of commerce. Tex.Eth-
its Comrn.Op. No. 187 (1994).

2. Benefits
Payment to a state representative personally in

the amount of the cost of an airline ticket paid for
9

out of personal funds would be a prohibited bene-
fit. Tex.Ethics Comm.Op. No. 80 (1992).

After September 1,1994, a city's provision of
free parking for legislators on any property or any
facility "owned, leased, or operated" by the city
will not be prohibited by Penal Code § 36.08(1).
The legislators are not required to report a city's
provision of free parking on a personal finance
statement filed under Chapter 672 of the Govern-
ment Code. Tex.Ethics ComntOp. No. 186 (1994).

A cash award in recognition of contributions for
improvements In the justice system to a police
officer from a national foundation was not a pro-
hibited honorarium under Penal Code § 36.01, nor
was It a prohibited benefit under Penal Code
§ 36.08(a). TexEthics Comm.Op. No. 226 (1994).

Neither Chapter 36 of the Penal Code nor Chap-
ter 305 of the Government Code prohibits a mem-

OFPINSES AGAINST puRLlAIiMtNlgTRATION
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Employees Union, 1995, 115 S.Ct. 1003, 130
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Note 2

her of the legislature from accepting free use of
office space (rein a county. Tex,Ethics Comm.Op.
No. 235 (1994).

Waiver of a membership fee to a private club is
a "benefit" purposes of Chapter 36 of the Penal
Code. Generally, a candidate or officeholder could
accept an offer to use the facilities of a private club
for campaign or• officeholder purposes. Such a
contribution would not be permissible, however, if
the club were incorporated. If a candidate or
officeholder accepted the opportunity to use the
facilities of a private club as a campaign contribu-
tion or an officeholder contribution, the candidate
or officeholder could not use the facilities for per-
sonal purposes unrelated to his or her candidacy or
to his or her duties or activities of office. Tex.Eth-
lea Comm.Op. No. 268 (1995).

2.5. Recipient of benefit
The prohibitions in Penal Code § 36.08(f) do not

apply to a benefit accepted by a legislator's spouse.

§ 36.10. Non-Applicable

apply to:

8.5. Regulation by public servant
A member of the Board of Vocational Nurse

Examiners should not offer èontinuing education
courses for profit for vocational nurses seeking
license renewal. 'Fex.Ethics ComntOp. No. 257
(1995).

9. Outside employment
In addition to Bgeñcy policy and laws applicable

t specific agencies, Penal Code § 36.07 and 87.08
and Chapter 512 of the Government Code may
restrict outside employment by state employees.
Tex.Ethics Comm.Op. No. 192 (1994).

10. Public servant or Individual
The laws subject to interpretation by the Texas

Ethics Commission apply to gifts to individuals,
not gifts to governmental bodies. Tex.Ethics
Comm.Op. No. 214 (1994).

Jlisthrical and Statutory Notes

Food, lodging, transportation or entertainment
5.5

Loans 8
Relationship Independent of official status
Usc of government property 7

2.5. RelationshIp Independent of official status
Nothing in Title 15 of the Election Code prohib-

its the use of political contributions to supplement
the salaries of state employees. A salary supple-
nicnt paid by a legislator to state employees who
work for the officeholder is permissible under Fe-
rial Code § 86.10(a)(2). Tex.Ethics Comm.Op. No.
254 (1995).

5.5. Food, lodging, transportation or entertain-
n1ent

County officials may accept transportation and
lodging necessary for attendance at a vendor's

demonstration of equipment, even though the ven-
dor's representatives are not in the vehicles or
hotels, if the vendor's representatives are present
at the demonstration, however, for acceptance of
meals to be permissible, the donor's representa-
tives must be present at the meals. Tex.Ethics
ComntOp. No. 261 (1995).

7. Use of government property
After September 1, 1994, a city's provision of

free parking for legislators on any property or any
facility "owned, leased, or operated" by the city
v.ill not be prohibited by Penal Code § 36.08(0.
The legislators are not required to report a city's
provision of free parking on a personal finance
statement filed under Chapter 572 of the Govern-
ment Code- TnEthies Comm.Op. No. 186 (1994).

Neither Chapter 36 of the Penal Code nor Chap-
ter 305 of the Government Code prohibits a mem-
ber of the legislature from acceptingfree use of

10

OFFENSES -AGAINST pUftIAflMNISTRATJON
-. TitIei$

The issue of *ho adeepts benefit -is a fact
tion. TexEthics Comm.Op. No. 252 (1995).

ques-

(a) Sections 86.08 (Gift to Public Servant) and 36.09 (Offering Gift to Public Servant) do not

(See main volume far (/) and (2)]

(8) a benefit to a public servant required to file a statement under Chapter 572,
Government Code, or a report under Title 15, Election Code,' that is derived from a
(unction in honor or appreciation of the recipient if:

- [See main votunu for (A) and (B); (4) to (7); (b) and (c)]

Amended by Acts 1995, 74th lag., ch. 76, § 5.95(38), eff. Sept. 1, 1995.
I V.tCA-, Election Code I 251.001 et seq.
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1995 LegIslation
The 1995 amendment, in subsec. (aXS), updated

a statutory reference.

Notes of Decisions
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